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Bernadette 7'. Clark, J.

Before the Court is a Petition seeking a judgment pursuant to Article 78 of the New York
Civil Practice Law and Rules. Petitioners, The Landmarks Society of Greater Utica, Joseph
Bottini, #NOHOSPITALDOWNTOWN, Brett B. Truett, James Brock, Jr., Frank Montecalvo,
Joseph Cerini and O'Brien Plumbing and Heating Supply, a Division of Rome Plumbing and
Heating Supply, Co., Inc. (hereinafter Petitioners) against the Planning Board of the City of
Utica (Respondent Planning Board) and Mohawk Valley Health Systems (Respondent MVHS).

Procedural History
This action was initially commenced as a hybrid Complaint and Petition' in Albany
County Supreme Court on May 8,2019 and was assigned to the Honorable Justice L. Michael
Mackey, New York State Supreme Court, Albany County. On June 12, 2019, Respondent
MVHS filed a Notice of Motion to Dismiss then Petitioner-Plaintiffs Article 78 proceeding as
well as Plaintiff's Declaratory Judgment Complaint. Also, on June 12, 2019, the City of Utica
filed a Notice of Motion to Dismiss the Petitioner's Petition/Complaint.
During this time, the New York State Office of Parks Recreation and Historic
Preservation as well as the Dormitory Authority of the State of New York, (hereinafter, State

'Justice Mackey determined in his December 26, 2019 Decision to convert the case to an Article 78 proceeding.
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Respondents) were also parties to this action. The State Respondents also filed Motions to
Dismiss in this matter.
Justice Mackey presided over Oral Argument in Albany County Supreme Court on
October 31, 2019. Thereafter, on November 4, 2019, Petitioner/Plaintiffs filed an Amended
Verified Petition and Complaint. The Respondents filed Motions to Dismiss to strike the
Amended Verified Petition and Complaint on November 21 and 22, 2019.
On December 23, 2019, Justice Mackey issued a written Decision, ordering the following
relief: granting the Motion to convert the declaratory judgment action to an Article 78
proceeding; granting the State Respondents Motion to Dismiss the first and second causes of
action thereby dismissing the proceeding against the State Respondents.
Justice Mackey denied the Respondents Motion to Dismiss the Third, Fourth and Fifth
Causes of Action and granted the Motion to Dismiss the Sixth Cause of Action. Thereafter, on
January 10, 2020 Petitioners filed a Motion pursuant to CPLR §2221 for Leave to Renew and/or
Reargue Justice Mackey's December 23, 2019 Decision and Order. The Respondents' each filed
Motions to Renew and/or Reargue as well. On April 13, 2020 Justice Mackey issued a Decision
and Order: denying Respondent MVHS Motion to Reargue the denial of their previous Motion
to Dismiss Petitioner's Third, Fourth and Fifth Causes of Action; denying Petitioner's Motion to
Reargue the Court's Decision and Order dismissing their Sixth Cause of Action as untimely2 and

Justice Mackey also dismissed Petitioner's Sixth Cause of Action challenging the Respondent Planning Board's Site
Plan Approval issued on September 19, 2019. The Court held that a proceeding to challenge a decision of a city

2
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denying Petitioner's Motion to reinstate the First and Second Causes of Action; and granted
Respondent Planning Board's Motion for discretionary venue-transfer pursuant to CPLR
§510(3).
After Justice Mackey issued his Decision and Order on April 13, 2020, it was filed on the
same day with the Albany County Clerk. Unfortunately, due to the circumstances surrounding
the COVID-19 pandemic, this case, which Justice Mackey had transferred to Oneida County,
remained in the Albany County Clerk's Office until it was sent to the Oneida County Supreme
Court Clerk on July 24, 2020. This Court, received the case on July 24, 2020, consisting of three
large cartons, containing the ten (10) volume Article 78 Return, Pleadings and Memoranda of
Law. Also, on July 24, 2020, this Court scheduled a Skype conference with all of the attorneys to
be held on July 29, 2020, with all of the Attorneys of Record. During the conference, Oral
Argument was scheduled for September 2, 2020 at the Oneida County Courthouse. On August
11, 2020 the Court held a phone conference with all attorneys and asked whether they would
consent to a Site Visit with the Court. The parties consented to the Site Visit which took place
on August 14, 2020 with all of the attorneys' present. Oral Argument was held on September 2,
2020 at the Oneida County Courthouse with all COVID-19 protocols in place. At the close of
Oral Argument, the Court reserved Decision.

board must be commenced within thirty (30) days of filing with the City Clerk. The Court found that the Petitioners
challenge was filed after the Statute of Limitations and run and did not relate back.
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Facts
Since November of 2014, Respondent MVHS, has been planning to build a single
location healthcare facility (Project) to replace Faxton-St. Luke's Healthcare (FSLH) and St.
Elizabeth Medical Center (SEMC).3 The MVHS Project "consists of the construction and
operation of an Integrated Health Campus (IHC) in downtown Utica." The IHC will replace the
hospital facilities located at St. Luke's and St. Elizabeth campuses. When constructed, the IHC
will occupy 25 acres and consist of 670,000 sq. ft. of hospital, a central utility plant (CUP)
parking facilities, one municipal garage and several surface-lots, a medical office building (by a
private developer) pedestrian bridge over Columbia Street campus grounds and a helipad.
In January 2015, Governor Andrew Cuomo pledged $300 million dollars to help fund a
new facility in Oneida County. As a result, MVHS hired several consultants to study site
selection for the new hospital. Elan Planning and Design, LLC. and O'Brien and Gere
Engineers, Inc. conducted a comprehensive site evaluation of twelve (12) sites all of which were
located in Oneida County. The study considered many factors including access to the site,
environmental and infrastructure issues. On June 12, 2015 a report was issued to the MVHS
Board of Directors which recommended the Downtown City of Utica location. (Downtown Site).
Another consultant, Hammes Company, also hired by MVHS, reached the same
conclusion and confirmed that the Downtown Site in the City of Utica was the best choice. The

Faxton St. Luke's and St. Elizabeth Medical Center became affiliated in March 2014 and is known as MVHS.
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MVHS Board of Directors considered both reports and voted unanimously on July 23, 2015,
selecting the Downtown Site for the new hospital. Thereafter, in September of 2015 MVHS's
decision was made public and announced to the community. As part of the New York State
Budget released in March of 2016, the New York State Legislature approved $300 million
dollars for consolidation of licensed healthcare facilities to be located within the largest
population center in Oneida County. MVHS's selection of the Downtown Site was believed to
be consistent with New York State Public Health Law§2825-b. According to MVHS, this
funding was essential to the new hospital project's ultimate success.
On February 2, 2018, the Oneida County Local Development Corporation (OCLDC)
determined the Project to be a Type 1 Action under SEQRA and opted not to act as Lead
Agency. Thereafter, on February 22, 2018,. the Respondent Planning Board voted to declare
itself as Lead Agency. On May 7, 2018, Respondent Planning Board issued a Resolution in
response to MVHS's application to the OCLDC to initiate the process. Included in their
application was a full Environmental Assessment Form (EAF) pursuant to the New York State
Environmental Quality Review Act, (hereinafter SEQRA). It was agreed that the proposed
Project was a Type I Action under SEQRA. The Respondent Planning Board completed Part II
of the full EAF and determined this Project would result in a moderate to large impact to: Land,
Surface Water, Ground Water, Historic and Archeological Resources, Transportation, Energy,
Noise, Odor, Light, Human Health, Community Plans and Community Character. In addition,
the Respondent Planning Board completed Part III of the full EAF and concluded that this
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Project would require an Environmental Impact Statement (EIS) in order to fully assess the
significant adverse impacts on the environment and to explore possible mitigation and
alternatives to avoid or reduce those impacts.
After receiving no objections of its intent to serve as Lead Agency on February 22, 2018,
the resolution passed unanimously, and the Respondent Planning Board officially became the
Lead Agency for the SEQRA review. Respondent Planning Board issued a positive declaration
and pledged to follow all provisions of SEQRA and its regulations in 6 NYCRR Part 617, et. al.
According to the April 19, 2018, Planning Board Resolution, Respondent MVHS
submitted a Draft Scoping Document on May 17, 2018, in order to focus the Draft
Environmental Impact Statement (DEIS) on the potentially significant adverse impacts. As
required, the Respondent Planning Board held a public hearing on June 7, 2018 and allowed
written public comments on the Draft Scoping Document until June 20, 2018. Thereafter, on
July 19, 2018, the Respondent Planning Board adopted a Final Scoping Document. On October
26, 2018, Respondent MVHS submitted the DEIS to the Respondent Planning Board.
During this process, Respondent MVHS conducted a wide variety of community
meetings regarding the Project beginning in 2015, when seven (7) meetings with 507 attendees
were held. In 2017, MVHS held 74 meetings with 1,518 attending. In 2018, MVHS held five
(5) meetings with 83 attendees. In 2019, MVHS held 47 meetings, with 3,896 attendees. In the
end, Respondent MVHS held a total of 180 meetings with 6,218 attendees. (Scholefield, Aff.
Ex. A).
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The Respondent Planning Board held a meeting on November 15, 2018. The staff of the
City of Utica Economic and Urban Development and the Planning Board members considered
the scope and content of the DEIS. After comparing the Final Scoping Document to the Part
617.9 Regulations, the Respondent Planning Board passed a resolution accepting the DEIS dated
October 26, 2018, determining that it was adequate with respect to its scope and content.
Pursuant to 6 NYCRR 617.8(f) on December 6, 2018, the Respondent Planning Board held a
Public Hearing on the DEIS and accepted written public comments until December 27, 2018. In
February 2019, MVHS's environmental and engineering consultants, after a review and
consideration of the public comments, prepared a Final Environmental Impact Statement (FEIS).
A Review of the FEIS by the Respondent Planning Board as SEQRA Lead Agency for the
project is required by the statue and its regulations. (6 NYCRR, Part 617).
On March 21, 2019, the Respondent Planning Board, as SEQRA Lead Agency, passed a
resolution accepting the FEIS as having met the requirements of Part 617.9(b)(8) of the
regulations. A notice, reflecting this action of the Planning Board, was published in the
Environmental Notice Bulletin and on the City of Utica's website. At the Respondent Planning
Board's meeting on April 19, 2019, having reviewed a proposed written Findings Statement
dated April 2019, the Planning Board voted and issued the written forty-three (43) page Findings
Statement. Further, the Respondent Planning Board directed that the staff of the Utica Economic
and Urban Development arrange for the official filing of the Findings Statement pursuant to Part
617.12(b) and (c) of the regulations. In addition, the Respondent Planning Board arranged for
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the Findings Statement to be available to the public and provided upon request. The Findings
Statement was issued in compliance with Article 8 of the Environmental Conversation Law,
SEQRA and 6 NYCRR, Part 617.
On April 19, 2019, the Respondent Planning Board issued a Findings Statement covering
47 pages. The Findings Statement sets forth the Project Impacts and Mitigation by topic: Land;
Surface Water; Ground Water; Air; Aesthetic Resources; Historic and Archaeological Resources;
Transportation; Energy; Utilities; Noise and Odor; Human Health; Solid Waste Management;
Growth Inducing Aspects; Cumulative Impacts; Unavoidable Adverse Environmental Impacts;
Irreversible and Irretrievable Commitment of Resources; Alternatives and Alternative Sites. On
September 19, 2019, Respondent Planning Board, as Lead Agency under SEQRA, issued Final
Site Plan Approval to MVHS for the Project.

Contentions of the Parties
Petitioners first argue that the FEIS' deferral of necessary on-site testing, consideration of
alternatives and development of avoidance/mitigation plans regarding Archeological and
Historic Resources until after conclusion of the SEQRA process resulted in a fatally deficient
FEIS. The main thrust of Petitioner's first argument is that when the Respondent Planning Board
ended the SEQRA process, relying on the Letter of Resolution (LOR), it failed to fulfill its
obligation under SEQRA as Lead Agency. Petitioners claim that when the Respondent Planning
Board signed off on the Project by accepting the FEIS on March 21, 2019 and adopted its'
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Findings Statement on April 18, 2019, they violated SEQRA. Specifically, Petitioners allege that
the Respondent Planning Board deferred to a later date necessary on-site testing regarding
Historic and Archeological Impacts, failed to consider alternatives and also failed to develop
avoidance/mitigation plans for the numerous Historic Resources on the site. Petitioners next
argue that the Respondent Planning Board failed to consider the Cumulative Traffic Impacts
during off peak times and special events at NEXUS Center. Petitioners contend that the FEIS
did not evaluate foreseeable, significant Cumulative Traffic Impacts from the NEXUS Center,
which is under construction and adjacent to the Project. Finally, Petitioners claim that the
Respondent Planning Board failed to properly and thoroughly evaluate the St. Luke's Campus
(St. Luke's), as a potential site with sufficient detail to examine carefully the comparable
environmental facts. Ultimately, Petitioners maintain that these significant omissions by the
Respondent Planning Board resulted in their failure to take a "hard look" at these issues as
required under SEQRA. See, Jackson v. NY Urban Dev. Corp., 67 N.Y. 2d 400 (1986).
I. Historic and Archeological Resources
Petitioner relies primarily on three cases to support their contention that the Respondent
Planning Board failed to take a "hard look" at the Historic and Archeological Resources. First,
Petitioners cite Pyramid Co. v. City of Watertown Planning Board, 24 A.D. 3d 1312 (4th Dep't
2005), where the Court annulled the Planning Board's approval for a shopping center due to
deficiencies in the FEIS, including that the Planning Board failed to take the necessary "hard
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look" at the environmental issues. Second, Penfield Panorama Area Community, Inc. v. Town of
Penfield Planning Bd., 253 A.D. 2d 342 (4 1 Dep't 1999), where the Court annulled the Planning
Board's approval for a. cluster subdivision because the Planning Board deferred resolution of a
hazardous waste remediation issue until after the conclusion of the SEQRA process. Penfield, at
349-350. Third, in Brander v. Town of Warren, Town Board, 18 Misc. 3d 477 (Sup. Ct.,
Onondaga Cnty, 2007), the Court annulled the Town Board's issuance of special permits and
adoption of the FEIS and Findings Statement. The Brander Court reasoned that the
environmental concerns regarding the wind turbine farm were not dealt with where the SEQRA
process ended prior to the OPRHP consultation process, leaving historic site mitigation
unresolved and not completed at the time SEQRA was concluded." Brander, at 482-483.
Petitioners claim that these cases support their request to this Court to annul the Respondent
Planning Board's acceptance of the FEIS and its Findings Statement.
In sum, Petitioners claim that:
"the FEIS is infirm on three independent grounds: 1) the admitted need
for further date collection/review to identify impacts to Archeological
and Historic Resources; 2) the need to still evaluate whether alternatives
exist to avoid or minimize impacts to Historic and Archeological
Resources; 3) the need to still develop avoidance mitigation plans.
Petitioners argue that "the FEIS defers all of this until after conclusion of the SEQRA
process to be worked out unilaterally by MVHS and the State Respondents, bereft of public
review of any or any possible judicial oversight". Pet. MOL, p. 15.
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In opposition, Respondents contend that Petitioners commenced this Article 78
proceeding as a "thinly veiled attempt to convince the Court to second guess the thorough and
fully compliant environmental review process undertaken by the Respondent Planning Board.
Although, according to Respondents, Petitioner refers to the historically and socially
significant self-proclaimed Columbia-Lafayette neighborhood, they stood by and never even
attempted to obtain a preliminary injunction from the Court. An injunction would have
preserved the status quo and prohibited the demolition and construction from going forward.
Respondents vigorously argue that "the record demonstrates that the Planning Board took the
required "hard look" at the potential impact on Archeological and Historic Resources, the
cumulative impacts on traffic and viable alternative sites. See, Jackson, 67 N.Y. 2d at 417.
Respondents aver that even if the Petitioners' claims were not time-barred
because they failed to timely challenge Final Site Plan Approval and were not moot, their
SEQRA claims are without merit and the Petition should be denied.
,

Despite Petitioners claim to the contrary, Respondents argue that the Planning Board did

take a "hard look" at the potential impact on both Archaeological and Historic Resources. Id.
Respondents took exception to the Petitioners allegation that the Respondent Planning Board
deferred:
"the need for further data-collection/review to determine archeological
and historic impacts; the need to evaluate whether alternatives exist to
avoid or minimize potential impacts to these resources and the need to
develop avoidance/mitigation plans." Pet. MOL, p. 15.
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Respondents argued that the Planning Board was very well aware of the Historic and
Archeological Resources located in the Project area. Respondents point to the Phase IA
Architectural Inventory which included all 49 architectural resources located in the Project Area
of Potential Effect (APE) which was prepared by Panamerican Consultants, who are experts in
cultural resources management. Respondents contend that the data collection specifically
investigated and identified all of the impacts on both Archeological and Historic Resources and
Panamerican Consultant's reports were included in the DEIS. The Respondents assert that the
architectural inventory: listed every building in the Project APE; their eligibility to the National
Registry of Historic Properties, SNRHPA; and description of each building and current
photographs of each building. Respondents also pointed out that based upon the expert reports
included in the DEIS, the Respondent Planning Board was well aware of all of the adverse
environmental impacts including which historic buildings may be demolished. Respondents
argue that Petitioners claim, that the Respondent Planning Board "blindly relied" on the
conclusions of OPRHP and "failed to assess the impacts on Archeological and Historical
Resources and mitigate those impacts", ignores the record in this case. Citing Matter of Catskill
Heritage Alliance, Inc., v. New York State Dec, 161 A.D. 3d 11, (3d Dep't 2018), Respondents
claim that it is proper to rely on OPRHP, an agency with expertise in this area, concerning
adverse impact to historical properties and to consider the agency's findings. Id.
Respondents refer to specific additional findings made solely by the Planning Board with
regard to Historic and Archeological Resources:
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"[t]he Columbia-Lafayette neighborhood is not a vibrant, historically and
culturally significant neighborhood. Instead, the neighborhood is a
documented blighted area, located in a HUB zone; in a former Empire
Zone; designated as a potential EJ area; and in the Urban Renewal Plan
Utica Downtown Development Project Area, Despite revitalization of
surrounding areas over the years, there has been little development in
this area for almost 30 years."
"MVHS provides a well-funded Project that can address the features that
have blighted this portion of the city for decades while providing
important public benefits in accordance with the Urban Renewal Plan
and the City's Master Plan. MVHS has indicated, and the Planning
Board agrees that reuse of these existing buildings for medical, or any
other purpose, is not feasible, which is further evidenced by the fact that
there has been no redevelopment of revitalization of this urban area for
decades despite the availability of many programs to incentivize such
revitalization. Accordingly, to allow for transformative economic
revitalization in an area that has been blighted and underutilized for
decades as envisioned by the Urban Renewal Plan and the City Master
Plan and consistent with other revitalization efforts, demolition of these
buildings is necessary and the social and economic benefits of the
Project outweigh the long term adverse impact associated with
demolition of these buildings."
"Finally, while the IHC will replace existing architectural styles, the
current design is consistent with recent City-approved and completed
modifications to the AUD and Landmarc buildings, as well as styles
proposed for the Utica Inner Harbor Redevelopment and NEXUS
projects.
Nevertheless, as mitigation, MVHS will incorporate several design and
construction themes into the IHC design, which are elements of existing
buildings within the downtown area. These include:
Romanesque Revival Style design (reflected in the Harberer Building
and Jones Building)
(German Romanesque Style design (reflected in the Utica Turn
Hall/Turnverein Building)
Corner Pallisters with corbelled brick cornice (Utica & Mohawk
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Valley Railway Car Barn)
Brick Cornices (Child Building)
The architectural design, as an acknowledgement to the city's building
history, incorporates brick construction in the first two floors of the new
hospital. All the identified historically meaningful buildings were also
of brick construction. MVHS has indicated that this meaningful design
element will be part of the new hospital's design and it provides an
opportunity for the new hospital to pull from the history of downtown
Utica into present day." Findings Statement, pp. 15-17.
Moreover, Respondents disagree that the case law cited by Petitioners supports their
position that the Court must annul the FEIS. First, with regard to Matter of Pyramid,
Respondents note that the following facts are distinguishable from the facts at bar for several
reasons:
1) FEIS failed to include supporting data; 2) failure to respond to concerns
raised during the public comment phase with respect to cultural, historic or
archeological resources; 3) FEIS stated that the Board will work with the
State Historic Preservation Office to "determine the presence of any
historic or cultural resources which may be impacted by the project; and 4)
the Findings Statement contains no references to cultural historic or
archeological resources. Matter of Pyramid Co., 24 A.D. 3d at 1315.
Respondents argued that here:
1) the presence of historic and cultural resources have been identified; 2)
the impacts to historic and cultural resources have been thoroughly
analyzed; 3) studies of the impacts were included in the DEIS and FEIS;
4) public concerns have received responses; and 5) the Findings
Statement contains an entire multiple page section on cultural Historic
and Archeological Resources." Resp. MOL, pp 21-22.
Likewise, Respondents claim Matter of Brander, supra, is also easily distinguishable
from the facts herein because the special permits required that "no less than 60 days prior to the
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start of construction the Town Board must receive a Letter Of Resolution (LOR) for historic site
mitigation from Department of Public Service and OPRHP." The Brander Court held that
because the Board failed to obtain the LOR by the time SEQRA was completed, the historic site
mitigation was not resolved prior to the time the SEQRA concluded. Matter of Brander, 18
Misc. 3d at 477.
Respondents assert that here, because the Planning Board reviewed the LOR that had
been consented to by MVHS, DASNY and OPRHP and was included in the FEIS, following
Brander historic site mitigation had been resolved prior to the conclusion of SEQRA. Thus,
Respondents urge that the Petitioners claim that the LOR improperly deferred mitigation must
fail because according to Brander, the LOR is the resolution of mitigation. Resp. MOL p. 22.
As a result, Respondents urge this Court to dismiss Petitioners Third Cause of Action.
IL Cumulative Traffic Impacts
Next, Petitioners allege that the FEIS suffers from fatal defects and must be annulled
because it failed to evaluate "foreseeable, significant traffic impacts from the NEXUS Center."
Petitioners press two arguments in this regard. First, that MVHS committed to evaluate
"reasonable foreseeable" traffic and utility infrastructure impacts from the NEXUS Center early
on in Section 1.5 of the Final Scoping Document. Second, SEQRA requires that an EIS consider
"all reasonably related short-term and long-term impacts, cumulative impacts and other
associated environmental impacts." Pet. MOL, p. 22 (citations omitted), Petitioners conclude that
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the FEIS's failure to evaluate the Cumulative Traffic Impacts from special events at the NEXUS
Center, where the annual attendance may exceed 322, 500 annually, results in the Planning
Board's failure to take a "hard look", at Cumulative Traffic Impacts. Pet. MOL, p. 26. See also,
Jackson, 67 N.Y. 2d at 417.
Respondents argue that the record clearly demonstrates that Petitioners allegations
regarding the Cumulative Traffic Impacts are not accurate and claim that the Planning Board
took the appropriate "hard look", and the FEIS evaluated the Cumulative Traffic Impacts as well.
ResPondents detail the Respondent Planning Boards efforts, in conjunction with the City of Utica
Department of Urban and Economic Development, to identify projects within close proximity to
the Project Site. The NEXUS Center, NYSDOT Route 5S Project and a City of Utica Sewer
Project were identified. Respondents contend that an assessment of Cumulative Traffic Impacts
was provided in Section 5 of the DEIS and the responses to comments in Section 3.18 limited by
consideration of reasonably foreseeable impacts, not speculative ones. Respondents further
claimed that based upon the information available regarding the NEXUS Center in consultation
with NYSDOT and the AUD Authority, Cumulative Traffic Impacts were considered and
included in Appendix F of the DEIS. However, Respondents pointed out that the initial Traffic
Impact Study (TIS) was completed in October 2018 and the DEIS was filed in November of
2018. Respondents argued that the TIS Addendum included the estimated typical AM and PM
peak period traffic and that off-peak or special events traffic for the NEXUS Center was not
included "because in consultation with NYSDOT it was determined that those events were not
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expected to impact typical commuter peak periods". Resp. MOL, p. 27. Respondent contends
that the Planning Board properly relied on the expertise of the NYSDOT who advised by letter
dated March 8, 2019, that "all traffic related concerns had been addressed to the satisfaction of
the NYSDOT." Again, citing the Court of Appeals in Jackson, 67 N.Y. 2d at 427-28, "[n]othing
in SEQRA bars an agency from relying upon information or advice received from others,
including consultants or other agencies, provided that the reliance was reasonable" Id. Thus,
Respondents urge the Court to find that the Respondent Planning Board satisfied the
requirements of SEQRA in taking a "hard look" at the Cumulative Traffic Impacts with regard to
special events and off-peak traffic at the NEXUS Center. Id. For these reasons, Respondents urge
this Court to dismiss Petitioners Fourth Cause of Action.
IIL Alternative Site Selection
Petitioners final claim is that the FEIS failed to evaluate the St. Luke's Site in sufficient detail so
that a proper comparative assessment of environmental factors could have been done. Instead,
Petitioners describe the process undertaken by the Respondent Planning Board was that "the
FEIS simply engaged in result-oriented backtilling maintaining that St. Luke's is not within the
objective and capabilities of Respondent MVHS." Petitioner MOL, p. 25. Petitioners pointed out
that Respondent MVHS had initially included the St. Luke's campus as a viable site in the
DEIS's'siting memo and then "reversed course." Pet. MOL, p. 26. Petitioners next argue that
SEQRA requires consideration of those alternatives that are "feasible considering the objective
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and capabilities of the project sponsor." 6 NYCRR §617.9 (B)(5)(v). Petitioners emphatically
state that "that sum total of the environmental analysis for comparing St. Luke's and the
Downtown Site is as follows:
"Environmental:
For this portion of the matrix the following factors were evaluated:
100-year floodplain, cultural resources, wetlands, steep slopes (amount
of land with less than 15% slope), and endangered/threatened species.
All 3 sites are not located in 100-year floodplain. Only the St. Luke's
site is not listed or eligible for listing on the State and/or Federal
Register; it is also not located within an archeologically sensitive area.
None of the sites encroach upon state wetlands or the buffer area; St.
Luke's does encroach upon a potential federal wetland. All 3 sites are
relatively flat and none of the sites will have restrictions for clearing as it
relates to the Indiana Bat and other endangered species.
Development of the ...Downtown site[] will require coordination with
the State Historic Preservation office (SHP0)...The Downtown site
would require demolition of all buildings within the defined property
boundaries for the hospital. This will require coordination with SHPO.
However, the downtown option will also create opportunities to catalyze
development of key downtown buildings that lie on the periphery of the
hospital development..." DEIS, Appendix D, at pp. 15-16."
In addition, Petitioners cite to an absence of supporting data, especially as it relates to
costs associated with each site so that a meaningful analysis could be undertaken. See Pet.
MOL, p. 30. Petitioners also claim that the position that the St. Luke's Site is not within MVHS
capabilities because funding pursuant to Public Health Law §2825-b was contingent on the
Project site being within the City of Utica, "is simply not true." Id. Petitioners aver that Public
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Health Law §2825-b requires only that the IHC be located in the "largest population center of
Oneida County", it does not mention the City of Utica.
Petitioners also state that the DEIS provides in Section 2.3.5 at p. 27 that "St. Luke's
stands on equal ground with the Downtown site relative to Public Health Law §2825-b." Pet.
MOL, p. 31. Petitioners argue that Respondent MVHS was required to meaningfully evaluate St.
Luke's Site and not select "the Downtown site because it was a pre-determined reality due to
political strong-arming." Pet. MOL, p 33. Petitioner Montecalvo claimed in his Affidavit that
"political leaders exerted significant pressure from the outset to jam this Project into downtown
Utica, no matter what the consequences, without public input and regardless of environmental
impact." Petitioner Montecalvo Aff.
While Petitioner concedes that the Planning Board "admittedly has the discretion to select
among alternatives, it argued that the Respondent Planning Board:
"does not have the discretion to turn a blind eye to political maneuvering
and accept as final an EIS that fails to provide any meaningful evaluation
of a site owned by the Project Sponsor."
Petitioners contend this is especially true when the Project sponsor itself found St. Luke's
to be a viable site and which has, far fewer and less significant impacts than the selected site.
Pet. MOL, at 34.
Petitioners concluded that the FEIS was lacking in sufficient detail to allow a
comparative assessment of St. Luke's and the Downtown Site for the following reasons:
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The only environmental factors evaluated at St. Luke's were: 100year floodplain, wetlands, cultural resources, steep slopes and
endangered/threatened species.
No analysis was performed regarding land/geology/soils, surface
water, groundwater, air, aesthetics, transportation, traffic, utilities,
human health, local community character, among other environmental
factors, as to which the Downtown Site was found to have significant
impacts.
No data or studies were provided as to costs for upgrades or as to
logistical issues at St. Luke's versus the Downtown Site.
Because MVHS owns St. Luke's there was and is no impediment to
performing a meaningful analysis as to these pertinent environmental
and non-environmental factors.
In opposition, the Respondents argue that the documentary evidence in this case, the
Findings Statement, and the FEIS and the DEIS "overtly demonstrate" that detailed analysis
about potential alternative sites, including the "no action alternative" was done in compliance
with SEQRA. Respondents assert that, because MVHS is a private applicant, it is incumbent
upon the Lead Agency to review and consider which sites would best achieve its own objectives
as outlined in its prior evaluation of site alternatives in the Hospital Site Selection Memo.
The MVHS site selection process identified twelve (12) potential sites in Level I located in
Oneida County. Each Site was screened and "fatal flaws" were identified in all but three Sites:
the Downtown Site; the Psychiatric Center; and St. Luke's Campus. Respondents described that
each of the three remaining sites were scored on seven criteria: size; utilities; accessibility;
zoning approvals and impact fees; monetary factors; community factors; perception and
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sustainability; and environmental. According to the DEIS, The Downtown site scored 53, the
Psychiatric Center scored 50 and St. Luke's scored 46. During the SEQRA review MVHS also
hired Hammes Company to give a second opinion on the Project site location which also chose
the Downtown site as the best option for MVHS. Respondents argued that the contents of the
Selection Process Memo led MVHS to choose the Downtown site for the Project.
Respondents challenged Petitioner's accusation that there was a lack of detail sufficient
to make a comparison between the Downtown Site and St. Luke's:
"The Planning Board made detailed comparisons to St. Luke's site, but
found it does not meet the goals and objectives of MVHS due to
numerous feasibility problems including the improper and/or inadequate •
configuration of patient facilities and deficiencies in the HVAC,
communication and pressurization systems that would be suboptimal at
best to upgrade.. The Planning Board explained that residential
neighborhoods were a concern for the St. Luke's site (and the Psych
Center site), where there are adjacent single-family residential
neighborhoods and the surrounding area is zoned residential. In
comparison, the Downtown Site has no single-family residential uses
adjacent nor any residential zoning districts... Moreover, St. Luke's was
not a feasible alternative for the project because both St. Luke's and St.
Elizabeth-operating hospitals providing critical medical services to the
local population-must be fully functional while the new medical center is
being constructed. Retrofitting St. Luke's and constructing additional
site components needed for the Project would significantly disrupt its
ability to provide necessary services and would exorbitantly increase the
anticipated timeframe and cost for construction." Resp. MOL, p. 35
(citations omitted).
Respondents also cite to the Planning Board's Findings Statement which provides
several advantages to the Downtown Site:
Acting as a catalyst for urban redevelopment in a blighted area:
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Providing a well-funded project that can address this portion of the
City and the features that have blighted this area of the City for
decades while providing important public benefits;
Excellent water pressure and capacity, including water capacity
sufficient to accommodate fire flows without onsite storage of water;
A location relatively close to National Grid's Terminal Substation
located to the north at Harbor Point which has two transformers and
distribution buses. Dedicated underground cables can be provided to
the new hospital, which would provide a high level of reliability;
The City street grid, which is an asset because multiple routes can be
used to arrive at the hospital;
A location less than two miles from the Thruway, less than 0.5 miles
from the North/South Arterial (NYS Routes 5, 8 and 12), and located
along Oriskany Street (NYS Routes 5A and 5S), which has the benefit
of being planned in conjunction with the NYSDOT's Oriskany
Street/5S project allowing the access needs of the hospital to be
addressed as part of the original re-design of the roadway;
Ready access to public transit;
High visibility;
Sustainability/smart growth since repurposing urban parcels is
considered a sustainable initiative as higher density in the urban
environment minimizes the need for energy, allows for non-motorized
types of transportation, and increases the efficiency for the delivery
utilities and services;
No encroachment on an existing residential neighborhood; and
A part of a broader downtown revitalization vision.

Additionally, Respondents point to the Findings Statement which explained,
"MVHS's decision, to locate the new healthcare campus in Downtown
Utica was made after extensive research and studies were performed.
Criteria analyzed in these studies included access to the Site by
populations served environmental impacts and infrastructure
requirements. Specifically, an initial study was performed by Elan
Planning Design and Landscape Architecture, PLLC and O'Brien and
Gere Engineers, Inc., which prepared a comprehensive site evaluation of
10+ sites within Oneida County that could support a replacement facility.
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Those 10+ sites were narrowed to three sites that were studied more
closely. That report that was issued on June 12, 2015 and included as
part of the FEIS recommended the downtown Utica Location.
Subsequently, Hammes Company retained by MVHS, provided a second
opinion on the Site recommendation of the Downtown Site as the best
option for MVHS to pursue." The Findings Statement, p. 44.
Thus, for these reasons, Respondents urge the Court to dismiss Petitioners Fifth Cause of
Action.
Respondents Further Contentions
IV. Final Site Plan Approval
In addition to opposing Petitioners claims, as set forth above, which seek to invalidate the
Respondent Planning Boards SEQRA findings, Respondents raise two additional arguments
urging the dismissal of this Petition. First, Respondents argue that Petitioners have no basis to
challenge the Planning Board's SEQRA findings because "[w]here the challenged action relates
to SEQRA Review, the limitations period commences with the filing of a decision which
represents the final determination of SEQRA issues." McNeill v. Town Bd. Of the Town of
Ithaca, 260 A.D. 2d 829, 830 (3d Dep't 1999). Respondents point out that in Justice Mackey's
Decision and Order dated December 26, 2019, the Court dismissed, as time-barred, Petitioners •
amended Petition, filed on November 4, 2019, which purported to challenge the Final Site Plan
Approval. Respondents Claim that because the Final Site Plan Approval cannot be challenged,
this Court cannot grant any relief on Petitioners SEQRA claims. Resp. MOL, p. 38.
Respondents state that since the Final Site Plan Approval was issued on September 19, 2019,
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which was the final determination on SEQRA issues, Petitioners only had until October 20, 2019
to initiate a challenge. See General City Law §81-c. (which provides for a thirty (30) day statute
of limitations). Respondents argue that:
"imposing a timely claim addressed to Final Site Plan Approval is a
prerequisite to judicial review of the SEQRA findings thus, "without a
valid, timely challenge to the final determination the SEQRA claims
remain adrift and unreviewable in the same way they were not ripe for
review prior to the final determination." Resp. MOL, p. 40. See also
McNeill, 260 A.D. 2d at 830.
Respondents claim that without a challengeable final determination there is no
challengeable SEQRA claim. For these reasons, Respondent asserts that "the FEIS is challenged
as a means of invalidating a final determination and the final determination is what makes the
FEIS claim ripe for review because it is final and caused an injury for which redress is sought.
Accordingly, the Petitioners SEQRA claims are not viable and must be dismissed. Resp. MOL,
p. 41.

V. Mootness Doctrine
Finally, Respondents argue that this Court should dismiss Petitioners claims because they
are moot. Respondents assert that the Mootness Doctrine is invoked where a change in
circumstances prevents a Court from rendering a decision that would effectively determine an
actual controversy. Resp. MOL, p. 41. Dreikausen v. Zoning Bd. of Appeals, 98 N.Y. 2d 165
(2002). Respondents state that:
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"the most important factor for a Court to consider when evaluating a
claim of mootness in the context of a construction project is whether the
claimant failed to seek preliminary injunctive relief or otherwise
preserve the status quo to prevent construction from commencing or
continuing during the pendency of the litigation." Dreikausen, 98 N.Y.
2d at 746.
Respondents assert that it is undisputed that the Petitioners never moved for a
preliminary injunction or sought to preserve the status quo. Respondents contend, that also
significant, is whether work was undertaken without authority or in bad faith and whether
substantially completed work is readily undone, without hardship. See, Dreikausen, 98 N.Y. 2d
at 746. Respondents cited to several cases, including a New York Court of Appeals case, that
rejected the view that would insulate Petitioners who did not seek a preliminary injunction to
prevent demolition or construction because of monetary constraints. Citineighbors Coalition of
Historic Carnegie Hill, 2 N.Y. 3d 729 (2004). Matter of Breunn v. Town Bd. of Town of Kent,
145 A.D. 3d 878 (2'd Dep't 2016). With this case law as a backdrop, Respondents argued that
this Petition should be dismissed as moot because:
Petitioner never filed for a stay or a preliminary injunction;
The work performed by MVHS on the Project was not undertaken in bad faith
because it was performed in accordance with properly issued demolition permits and
in accordance with site plan approval that Justice Mackey already decided was not
challengeable.
The demolition work cannot easily be undone without substantial hardship to MVHS
because whatever archeological resources or historic structures have been demolished
and the substantial expenses of over Fifty-Two Million Dollars ($52,000.000) on the
Project cannot be recouped.
The Project is important to the Community-at-large and serves the public need for a
facility with the newest technology, services and advancements in patient safety and
quality.
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Respondent concluded their argument by stating, "[w]here Petitioners have
failed to take any measures to seek injunctive relief, they should not now be permitted to pursue
their claims" and the Court should find that this matter is moot. Resp. MOL, p. 45.

Analysis
Standard of Review
In reviewing the adequacy of a FEIS, the Court, once satisfied, that the agency has
strictly complied with SEQRA's procedural requirements4, will review the record to evaluate
whether the agency " identified the relevant areas of environmental concern, took a "hard look"
at them, and made a reasoned elaboration of the basis of [its] determination." Bronx Committee
for Toxic Free Schools v. NYC School Const. Auth., 20 N.Y. 3d 148, 55 (2012). It is well
established that Courts may not weigh the desirability of the action or choose among alternatives.
However, the Court must make a searching review of the record to ascertain and ensure that the
agency has satisfied SEQRA both procedurally and substantively Chinese Staff and Workers
Ass 'n v. City of New York, 68 N.Y. 2d 359, 363 (1986). Moreover, it is equally well-settled that
judicial review of an agency's SEQRA compliance and determination is limited and can only be
annulled if it was made in violation of lawful procedure, was affected by an error of law or was

'Based upon the papers submitted, the court did not find any allegations by Petitioners that Respondents had
violated SEQRA's procedural requirements. Moreover, Petitioners did not advance any procedural flaws in the
SEQRA process during Oral Argument on September 2,2020.
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arbitrary and capricious. Jackson v. New York State Urban Dev. Corp., 67 N.Y. 2d 400, 416
(1986).
Importantly, the Court's inquiry here is not to determine whether the Lead Agency was
"right or wrong" but rather whether the Lead Agency considered the data and made a reasoned
decision. Mobil Oil Corp v. City of Syracuse Indus. Dev. Agency, 224 A.D. 2d 15,25 (4th Dep't
1996), app. Denied, 89 N.Y. 2d 811 (1997). Thus, this Court will not substitute its own
judgment for that of the Respondent Planning Board, nor evaluate the data de novo. See id. This
Court will, however, construe reasonable reliance on outside experts' conclusions in favor of the
Respondent Planning Board's decisions, as required by relevant case law. See id. at 29; see also,
Jackson, supra, at 417. As the Court of Appeals instructed in Jackson, Injot every conceivable
environmental impact, mitigating measure or alternative must be identified and addressed." •
Jackson, 67 N.Y. 2d at 417.
SEQRA Review
The New York State Legislature has made the SEQRA process self-enforcing. Of
course, the Department of Environmental Conservation (DEC) is responsible to issue regulations
with respect to the SEQRA process, the DEC is not authorized to review the implementation of
SEQRA by other governmental agencies. As the DEC readily acknowledges, there are no
"SEQRA Police." The watchdog for SEQRA depends upon concerned individual citizens or
citizen groups who can demonstrate that they may be harmed by an agency's failure to make a
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proper decision or that allows a project to go forward without the proper review. When this
occurs, legal action pursuant to Article 78 of the New York CPLR is the proper vehicle for
redress: While SEQRA contains no provision regarding judicial review, Courts must be guided
by standards applicable to administrative proceedings generally. Jackson, 67 N.Y. 2d at 416.
Here, the Petitioners urge this Court in this proceeding under Article 78, to rescind the Project
approvals because of the deficiencies in the FEIS and grant a new review under SEQRA.
As explained in detail above, Petitioners contend that the environmental impact review
process was flawed in three significant ways. This Court will address each of these claims in the
order in which Petitioners argued in their Memorandum of Law dated May 9, 2019. This Court
will also address Respondents opposition in their Memorandum of Law dated February 14,2020.
Finally, this Court will then address the two additional arguments pressed by the Respondents,
also in their Memorandum of Law dated February 14, 2020 and Petitioners Affirmation in Reply
to Respondents' Opposition to the Verified Petition dated February 25, 2020.
L Archeological and Historical Resources
Petitioners commenced this Article 78 proceeding seeking to annul the determination of
the Respondent Planning Board because the "hard look" standard under SEQRA was not
satisfied with regard to the Archeological and Historic Resources. Petitioners claim that the FEIS
deferred the identification of impacts to Archeological and Historic Resources, the need to
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evaluate whether alternatives exist to avoid or minimize impacts and the need to develop
avoidance/mitigation plans.
After a thorough examination and consideration of the extensive record and the relevant
case law, this Court respectfully disagrees. The Pyramid case relied upon by Petitioners is
readily distinguishable from the facts herein. In fact, to some extent Pyramid can best be
described as how not to conduct a SEQRA review. In Pyramid, the Watertown Planning Board
(Board) determined not to engage in scoping or issue a positive declaration. Instead, the
Planning Board opted to rely upon the project developer's DEIS. The Court in Pyramid
determined that in doing so the Board "abdicated its, power and responsibilities under SEQRA
because SEQRA requires strict adherence to procedural requirements... and its failure cannot be
deemed harmless." Pyramid, 24 A.D. 3d at 1313. Moreover, after acknowledging the presence
of wetlands, the Board merely stated in conclusory fashion that the Project would not affect the
wetlands, then failed to include a consultant's report in the DEIS, and then ignored the public
comments in the FEIS and the Findings Statement. Id. More relevant, in Pyramid, the Board, in
the DEIS, concluded the project would not affect cultural, historic or archaeological resources.
Adding insult to injury, the Board ignored DEC's data to the contrary, only stating that "the
Board will work with the State Historic Preservation Office (SHPO)." Fatally, the Findings
Statement failed to even refer to Cultural Historic or Archeological Resources. Id.
In this Court's view, the Pyramid case not only fails to support Petitioners claims, it bears
no resemblance to the Respondent Planning Board's SEQRA review. First, Petitioners here

31

make no claim that there were any procedural flaws in the SEQRA process. Based upon the
extensive Record before this Court, the Respondent Board followed SEQRA and took the
requisite "hard look" at the Historic and Archeological Resources, impacts and mitigation.
Second, the Respondent MVHS fully acknowledged its responsibility to document each and
every Historical and Archeological significant building in the Project Impact Area and hired an
expert consultant, Panamerican, to collect the data and submit it to SHPO very early on in the
piocess. Moreover, the DEIS, FEIS and the Finding Statement all include a considerable
discussion, analysis, and evaluation of the Historical and Archeological data assembled by
Panamerican.
Petitioners contend that Respondent Planning Board's SEQRA review has "holes or
defects in the substantive SEQRA record and the biggest hole is the evaluation of Historical and
Archaeological Resources." Oral Argument, p. 11. This Court strenuously disagrees with
Petitioners conclusion. After a close examination of the Record, this Court agrees with
Respondents that the LOR did not defer the evaluation and mitigation of the Historical and
Archeological Resources. Rather the LOR is the evaluation and mitigation of these resources.
Respondent MVHS entered into a comprehensive LOR with DASNY and OPRHP, State
Agencies with the specialized expertise charged with the responsibility to protect New York
State's Historic and Archeological Resources. It is important to note here that the then Chief
Judge of the New York Court of Appeals declared:
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"to be sure, the lead agency under SEQRA is likely to be nonexpert in
environmental matters and will often need to draw on others. The statute
and regulations not only provide for this but strongly encourage it"
6NYCRR 617.30[i].
The notion that the agencies "punted", as suggested here by Petitioners, is belied by a
careful reading of the LOR between MVHS, DASNY and OPRHP:
Whereas, DASNY recognizes its responsibilities pursuant to Article 14
of PRHPL to avoid minimize or mitigate adverse impacts to historic
resources and/or archeological sites to the fullest extent practicable
consistent with other provisions of law;
Whereas, OPRHP has reviewed the preliminary scope of the Project
provided by O'Brien and Gere5 and submitted to OPRHP via their
Cultural Resource Information System (CRIS) on October 3, 2016,
including the proposed Project Impact Area (PIA).
As provided above in the LOR, this agreement required a complete assessment of
buildings MVHS currently controls that are listed in Appendix A and proposed for removal. The
LOR also clearly provides that upon site control of the remaining buildings, the Applicant will
commence a complete assessment of the remaining buildings. The LOR continued that the
assessment will include photographs of the interior and exterior sufficient to provide OPRHP
with a general understanding of the state of the resource as well as a written assessment and
general condition of the building. Thus, the LOR is a detailed agreement outlining with

5 O'Brien and Gere Engineers were hired as consultants on this Project along with Panamerican who catalogued
each property in the APE.
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specificity what is required by the Respondents with regard to evaluation and mitigation of all of
the Historic and Archeological Resources affected by this Project.
In Penfield, the Court concluded that the Planning Board improperly deferred resolution
of the hazardous waste remediation issue. Penfield, 253 A.D. 2d at 344. The Penfield Court
noted that the FEIS stated that "primary areas of concern containing hazardous waste have been
identified and additional characterization is required... and some site clean-up may also be
required." Thereafter, the Board conditioned its' approval on the developer's agreement "to get
a site remediation plan from the NYSDEC and MCDOH." Id.
Certainly, the Respondent Planning Board here did not engage in a total relinquishment
of its' responsibility to exercise its critical judgment on the issues presented in the DIETS as the
Board did in Penfield. Penfield, 253 A.D. 2d at 344. Once again, the record here speaks for
itself Both the FEIS and the Findings Statement make it clear that the Respondent Planning
Board was aware of each and every Historic and Archeological Resource in the Project area.
The Findings Statement identified that the Project area included several Historic Properties that
are listed in the New York State and National Registers or, are eligible to be included and that
potential significant adverse impacts to these Historic and Archeological Resources will occur
due to construction. That is where the analysis by the Board in Penfield ended... identifying that
there was hazardous waste on the site. See id. By contrast, identifying the Historical and
Archeological Resources is where Respondent Planning Board, through the FEIS and the
Findings Statement, began its consideration. The Findings Statement describes the potential
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adverse impacts including; demolition; mitigation of both Archeological and Historic Resources
and its' critical analysis, that:
"to allow for transformative economic revitalization in an area that has
been blighted and underutilized for decades as envisioned by the Urban
' Renewal Plan and the City Master Plan and consistent with other
revitalization efforts, demolition of these buildings is necessary and the
social and economic benefits of the Project outweigh the long term
adverse impact associated with demolition of these buildings." Findings
Statement, p. 19.
More importantly here, the Respondent Planning Board did not defer the creation of an
unknown plan to some indefinite time in the future as the Board did in Penfield. See id.
The Respondent Planning Board stated in the Findings Statement that it:
"reviewed the LOR and concurs that the mitigation proposed in the LOR
will minimize the potential impacts to historical and archeological
resources to the maximum extent practicable when weighed and
balanced with social, economic and other considerations." Findings
Statement, p. 19.
The Petitioner's reliance on Brander v. Town of Warren Town Board to persuade this
Court that Respondent Planning Board failed in its obligation under PRHP §14.09 is inapposite.
Brander v. Town of Warren Board, 18 Misc. 3d 477 (Sup. Ct. Onondaga 2007). In Brander,
after receiving a letter from OPRHP encouraging the project sponsor to continue the consultation
process under §14.09...by fully exploring all feasible and prudent alternatives and by giving due
consideration to feasible and prudent plans that avoid or mitigate the adverse impact The Town
of Warren Board ignored this "suggestion" and instead of allowing the consultation process with
OPRHP to continue, The Town of Warren Planning Board issued its Findings Statement and
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delegated its Lead Agency duties and responsibilities to the PSC and OPRHP sometime in the
future. Id. More egregious, however, was the Town of Warren Board's failure to secure a LOR
for historic site mitigation from the PSC and OPRHP as required by the special use permits prior
to the conclusion of the SEQRA process. Id. Thus, the Penfield court properly annulled the
Planning Board's determination approving the cluster subdivision.
The record here confirms that the Respondent Planning Board was fully engaged
throughout the SEQRA process. Contrary to Petitioner's contention, there was not an improper
deferral by the Respondent Planning Board. Not only did Respondent MVHS enter into a
comprehensive agreement for all of the Historic and Archeological Resources with DASNY and
OPRHP, the Planning Board examined and considered the LOR which was extensively referred
to in its Findings Statement and it is incorporated into the FEIS.
In this Court's view, a close examination of the LOR demonstrates that Respondents
complied fully with SEQRA's substantive requirements. The LOR was fully executed by
MVHS, DASNY and NYS OPRHP on January 10, 2019, and it remains in full force and effect
today. While there is a process for dispute resolution in the LOR there is no proof here of any
disputes between MVHS, DASNY and OPRHP. The LOR also has a termination clause which
provides that if its terms cannot be carried out, any signatory may terminate the LOR. As stated
above, the LOR has not been terminated or amended. Critically, the parties agreed that the
responsibilities under §14.09 will be addressed by implementing the following stipulations,
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which are intended to take into account the impacts of the Project on known and as ofyet
unknown historic resources. The stipulations are detailed and comprehensive and include:
Buildings
A complete assessment of buildings it currently controls and are in appendix
A and proposed for removal.
Upon site control of the remaining buildings, the applicant will commence a
complete assessment of the remaining buildings listed in Appendix A.
Assessment will include photographs of exterior and interior conditions.
Archaeology
Archeological testing will commence once the Applicant obtains site control.
Reports associated with the listing must be filed with OPRHP in a timely
manner and meet NYS Archeological Standards.
No ground disturbing activities in the PIA will commence until all
archeological testing has been completed at each identified site.
Treatment Measures
In accordance with Section §14.09, efforts that would avoid or
minimize impacts to historic buildings should be explored and
documented. An alternatives analysis relating to the disposition
of historic buildings in the PIA must be submitted to OPRHP for
review and comment prior to any activity on the site that might
damage the resources. (emphasis added).
The Parties expressly agreed that buildings located within the footprint of the
hospital building and parking garage structure will not be retained.
Avoidance efforts to avoid the removal or direct impacts to buildings
identified as historic Appendix A and located outside of the footprint of the
Hospital and Parking Garage will be EXPLORED. Documentation outlining
this exploration of alternatives will be provided to OPRHP prior to any action
that would directly impact the involved resources.
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Minimization
Efforts that would include options to lessen the overall as of yet to be
fully documented impacts to historic resources located outside the
Hospital and Parking Structure footprints will need to be explored. This
assessment should include a discussion of potential retention of some of
the historic resources as part of the development planning and
mitigation.
Mitigation Options: Where it has been determined by the parties that
Some or all of the historic resources must be removed from the PIA, the following
mitigation measures may be applied:
I. Exploration of the potential reuse of existing structures located outside of the
hospital building and parking structure's footprints, deemed retainable and
adaptable for a productive hospital-associated use, provided sufficient
resources to complete the project remain.
Where buildings cannot be retained the Applicant will follow OPRHP's
standard resource documentation process outlined in Appendix B.
Other appropriate mitigation for the loss of historic resources as agreed to by
the parties (i.e. reuse of building name panels, significant intact architectural
elements, etc.) will be incorporated into the new structure or hospital site
creating historic linkage and homage to the history of this portion of the City
of Utica.
After examining the provisions of the LOR, this Court strenuously disagrees with
Petitioners argument that there is a gaping hole" in the SEQRA process because some of the
buildings were private properties and they (Respondents) did not have access to them so they
"punted." In fact, in this Court's view, the Respondents have complied with §14.09 having
completed a very "robust and detailed evaluation" of the Historic and Archeological Resources,
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considered ways to avoid impacts when possible and sought to minimize impacts and implement
mitigation options.
This Court concludes that the LOR requires the same rigorous process to be completed
prior to any impacts to any resource whether in the hospital and garage footprint or outside of
that footprint. It is evident that there were a finite number of Historic and Archeological
Resources associated with this Project. The LOR, which was part of the FEIS, required that each
and every one of these properties be evaluated in the exact same manner. Importantly, not one
brick of any of the buildings outside of the hospital footprint can be impacted in any way unless
it is subject to the exact same specified mitigation measures in the LOR and is approved by
SHPO. Thus, the notion that this ongoing consultive process was a deferral is totally without
merit. The caselaw is perfectly clear that in order to run afoul of SEQRA there must be a
conscious effort by the Lead Agency to ignore, recommendations, circumvent the consultation
process, or fail to secure a LOR. See generally, Pyramid, Penfield, Brander, supra.
As Respondents aptly stated during Oral Argument:
"an inventory of every building that will be impacted with this Project
with a photograph of it and a description of it is in that so the
Respondent Planning Board had in front of it every building that was
going to be impacted by this project...The LOR says we agree that the
buildings within the hospital footprint', not the Project footprint they are
all going to be demolished.. .but mitigation measures of documenting
those buildings have been conducted in consultation with SHPO
throughout... no building Judge, outside that footprint has been
demolished without SHPO signing off on it and approving that
6

The LOR says Hospital Footprint and Parking Garage Footprint.
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demolition. So what's left now Judge, I believe of the list of I think 14
buildings of historic significance within the project footprint, I think
there are four left and none of those buildings will come down unless
SHPO signs off on it and the notion that's all done in secret is wrong
SHP() is &public agency." Respondents Oral Argument, pp. 59-61.
For the reasons stated above, this Court must dismiss Petitioners Third Cause of Action
because Respondents complied with SEQRA and took a "hard look" at the Historic and
Archeological Resources impacted by the Project.
II. Cumulative Traffic Impacts
Petitioners maintain that Respondents failure to have their traffic study analyze "off
peak" traffic associated with the adjacent Project known as the NEXUS Center left a "second
hole" in the SEQRA process. However, Petitioners concede that an Addendum to the Traffic
Impact Study (TIS) in Appendix D to the FEIS was done regarding AM/PM peak period traffic
generated by the NEXUS Center. Petitioners contend that the "off peak" and "special events"
traffic were also required to be considered in the SEQRA process and were not considered.
Here, the TIS and the TIS Addendum were prepared by the C&S Companies in October
of 2018 and March 2019, respectively, covering over 600 pages and incorporated into the FEIS
The DEIS had discussed the NEXUS Center which at that time was considered somewhat
speculative yet it was considered to the extent possible. The TIS was completed initially in
October 2018, and the DEIS was filed in November 2018. Significantly, the NYSDOT sent a
letter to the City of Utica on March 8, 2019, stating that the traffic related concerns relating to
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the Project had been addressed to the satisfaction of the NYSDOT. It is well settled that a Lead
Agency may rely upon the advice it receives from other agencies or consultants with particular
expertise during the SEQRA process, it is not only proper under the regulations it is encouraged.
Matter of Coca Cola Battling Company of N.Y v. Board of Estimate City of N.Y, 72 N.Y, 2d 674
(1988). This in no way can be viewed as a failure by the Respondent Planning Board to take a
"hard look" at Cumulative Traffic Impacts. Id. All of the data, including additional traffic
counts completed on January 15, 2019, in further consultation with NYSDOT took place at three
study area intersections along NYS Route 5S. The TIS and TIS Addendum which included
traffic impacts and traffic mitigation were incorporated into the FEIS and the Findings
Statement. In fact, the Finding Statement noted:
"[B]y letter dated March 8, 2019, NYSDOT stated that MVHS
satisfactorily resolved its comments relating to traffic mitigation in
connection with SEQRA process. The Planning Board has
independently considered traffic impacts as discussed in the FEIS, the
TIS and the TIS Addendum and agrees that the proposed mitigation will
minimize traffic impacts to the maximum extent practicable." Findings
Statement, p. 22.
As a result, this Court finds that the Respondent Planning Board satisfied the
requirements of SEQRA and took a "hard look" at Cumulative Traffic Impacts. As Respondent
Planning Board's counsel pointed out during Oral Argument, "if the traffic study indicated that
there wouldn't be level of service Impact, or they would be minor during peak commuting times,
I'm not sure why there is such a concern that they would be worse at off-peak commuting

41

times." Respondent Planning Board, Oral Argument, p. 48. This Court agrees. Accordingly, for
the reasons stated above, this Court must dismiss Petitioners Fourth Cause of Action.
HI. Evaluation of Alternative Sites
Petitioners third and final argument is that the FEIS is fatally defective due to the
Respondent Planning Board's failure to evaluate St. Luke's as an alternative site for this project.
The public debate regarding where the new hospital in our community would be located
has continued for several years, even to this day. This "debate" has been covered extensively by
the media including numerous letters to the Editor as well as paid advertisements. In addition,
there are still numerous lawn signs scattered about the landscape of Oneida County that read:
"NoHospitalDowntown"; "Build it Downtown"; "Build it at St. Luke's"; "We Support the
Hospital Downtown." To say that it is controversial would be an understatement. During Oral
Argument, it was evident to this Court that emotions still run high on both sides of this debate.
However, one thing upon which both sides agree.. .is the law governing this Court's role
in deciding this issue. As stated above but it certainly beats repeating, "while Courts may not
weigh the desirability of the action or choose among alternatives, the Court must perform a
searching review to assure itself that the agency has satisfied SEQRA." Chinese Staff and
Workers ' Assn. v. City of New York, 68 N.Y. 2d 359, 363 (1986) citing Jackson, 67 N.Y. 2d at
416. That is, this Court must review the record to evaluate whether here, the Respondent
Planning Board identified the relevant areas of environmental concern, took a "hard look" at
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them and made a "reasoned elaboration of the basis of its determination." Bronx Committee for
Toxic Free Schools v. NYC. School Const. Authority, 20 N.Y. 3d 148, 155 (2012). Stated more
simply, "it's not for you (Judge) to substitute what they chose, but it is for you to substitute
whether or not they did a proper job. Petitioners, Oral Argument, p. 11.
There is also no dispute that an FEIS must include an evaluation of reasonable
alternatives 6 NYCRR §617.9(b)(1). In that regard, it is the role of the Lead Agency to simply
take a "hard look" at alternatives, consider the data and give a reasoned response. If that is
accomplished the judicial inquiry must end. Mobil Oil Corp., 224 A.D. 2d at 25 quoiting Sun
Co. v. City of Syracuse Indus. Dev. Agency, 209 A.D. 2d 35 (4th Dep't 1995).
Respondent MVHS began the process by hiring consultants to evaluate 12 potential sites
in Oneida County. That process formed the basis for Respondent MVHS's Hospital Site
Selection Memo which was included in the DEIS. Thereafter, each of the twelve sites were
screened for fatal flaws under specific criteria and nine (9) were eliminated. After that analysis
was completed three viable sites remained: the Downtown Site; the Psychiatric Center Site; and
St. Luke's Campus Site. The three remaining sites were evaluated and scored utilizing seven
criteria7. The Downtown Site scored 53 followed by the Psychiatric Center 50 and St. Luke's
46. Subsequently, MVHS hired another consultant, Hammes Company, to give a second
opinion. The Downtown Site was selected as the best option for MVHS by the Hammes

'The

seven criteria were: size; utilities; accessibility; zoning approvals and impact fees; monetary factors;
community factors; perception and sustainability and environmental.
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Company. As a result of this extensive process, the MVHS Board of Directors chose the
Downtown Site for the Project.
Petitioners claim that because St. Luke's was still considered a viable alternative by
MVHS at the time the DEIS was issued, somehow indicated that St. Luke's was not properly
considered an alternative location for the Project as the process continued. This Court fails to
see how this fact detracted from the inquiry as to whether the Planning Board took a "hard look"
at St. Luke's. In fact, St. Luke's was considered as a viable alternative as it was ranked in the
top three sites after nine (9) potential sites were eliminated for fatal flaws. Moreover, St. Luke's
was part of the rigorous screening process that evaluated and scored each site using the seven (7)
criteria.
Based upon this record, there can be no serious question that the St. Luke's Site was
given a "hard look" as an alternative. Certainly, it was reasonable for the Respondent Planning
Board to consider and evaluate the reality that it would be a virtual physical impossibility to keep
St. Luke's hospital open, fully serving its patients, with quality of care, amidst a full-blown
construction site which bordered a residential neighborhood, among several other equally
compelling reasons.
Petitioners argued strenuously:
"At the very least, MVHS was required to meaningfully evaluate St.
Luke's — a site which it owns and which it admitted was viable — as an
alternative location for the project. MVHS did not do so, and this is
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because the Downtown Site was a predetermined reality due to political
strong — arming."
Petitioner Montecalvo stated in his Affidavit, "political leaders exerted significant pressure from
the outset to jam this project into Downtown Utica no matter what the consequences.
However, this Court is convinced that it would not matter whether the comparative
analysis of the St. Luke's Site with regard to the environment was "only two paragraphs" or
twenty paragraphs. See, Pet. MOL, at p. 28. In this Court's opinion, Petitioners strenuous
objection to the decision to locate this Project Downtown is really not whether the St. Luke's
Site was given the requisite "hard look" under SEQRA, but rather, that the St. Luke's site was
not chosen.
Once again, in this Court's view, a close examination of the Record here, including the
DEIS, with the Site Selection Memo, the FEIS and the Findings Statement, leads inexorably to
the conclusion that the Respondent Planning Board took the requisite "hard look" at St. Luke's
as an alternative site for this Project because it considered and evaluated the data and the
impacts, in their environmental analysis and gave reasoned responses to all concerns raised. See
Mobil Oil Corp at 25.
Accordingly, for the reasons stated above, this Court must dismiss the Petitioners Fifth
Cause of Action.
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IV. Final Site Plan Approval
Respondents further argue that because Petitioners failed to timely challenge the Planning
Board Site Plan Approval by October 20, 2019, there is no mechanism for this Court to review
their SEQRA claims.
On December 26, 2019, Albany County Supreme Court Justice L. Michael Mackey,
determined that Petitioners attempt to challenge the Final Site Plan Approval was denied because
the thirty (30) day statute of limitations had run and the Amended Petition did not relate back.
This Court agrees with Respondents that since the Planning Board Final Site Plan Approval
cannot be challenged, the SEQRA process is effectively concluded. Petitioners argued that:
"the claim that we have to go challenge every subsequent approval that's
issued for a Project, can you imagine the burden to Petitioners of limited
means to have to go out and start a case every time a subsequent
approval is issued on a Project?" Pet., Oral Argument, p. 40.
This Court concurs with the sound reasoning in Matter of Beer v. Village of New Paltz,
1634 A.D. 3d 1215, (3d Dep't 2018) (where the Court found that Petitioners failed to timely
challenge the water district and rejected their attempt to avoid the statute of limitations by
claiming their challenge was to the SEQRA determination). Here, Petitioners couch their
challenge to the FEIS. However, in order to review SEQRA under these circumstances the Final
Site Plan Approval would necessarily be invalidated. Thus, reviewing SEQRA here would allow
an end run around the statute of limitations which this Court cannot allow. Id.
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V. The Mootness Doctrine
Respondents contend that Petitioners three SEQRA Causes of Action should be denied as
moot. This Court agrees. In this Court's opinion, there are two glaring omissions by Petitioners
that detrimentally affected the course of this litigation. First, Petitioners fa lure to timely
challenge the Respondent Planning Board's Final Site Plan Approval (discussed more fully
above). Second, Petitioners failure to seek a stay or a preliminary injunction once Final Site Plan
Approval was given by the Respondent Planning Board.
A claim is deemed moot "when a change of circumstances prevents a Court from
rendering a decision that would effectively determine an actual controversy." Dreikausen v.
Zoning Bd. Of Appeals, 98 N.Y. 2d 165 (2002).
Petitioners stated during Oral Argument, on September 2, 2020, regarding the application
of the Mootness Doctrine:
Petitioner:

The Court:
Petitioner:
Court:
Petitioner:
Court:
Petitioner:

I think at the end of the day, the mootness argument comes
down to a good faith argument... we've acted in good faith,
done everything in our power to get to the merits. We do not
have the financial means for a bond.
Are you saying that the Respondents here acted in bad faith?
They acted in bad faith by delaying the merits and then they took
advantage of COVID.
Took advantage of COVID?
They've been constructing out there the whole time while the Courts have
been shut down.
Don't say the Courts were shut down I think that's a mischaracterization.
I actually withdraw that. While access to the Judicial system was
compromised.
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Court:

Petitioner:

Court:
Petitioner:

Court:
Petitioner:

But you weren't saying that that's the reason why you didn't file for a
preliminary junction, right? You said it was because of the economics of
doing so.
Economics was a huge a factor and also our belief that the Respondents
had acted in bad faith by delaying the filings on the merits.. .They took
advantage of those procedural opportunities that yes are available to them.
But don't they have a duty to represent their client vigorously?
Absolutely, absolutely and our position is that this extreme procedural•
flurry that we went through in January.. .was a direct result of their effort
to zealously represent their clients to delay the merits, so that they could
take down all the buildings and ultimately begin construction... They made
the decision to take the risk to proceed with construction. And if there's
an error in the SEQRA process, I think it's the duty of this Court to
declare that error, require that they fix the issue, then proceed with the
project absent that, if you find there's mootness as to the hospital footprint
it doesn't apply to the rest of the property.
So, your clients never tried to stop the project by getting a preliminary
injunction, correct.
Correct.. .so we recognize that we have not made a motion for a
preliminary injunction, but we don't feel that that's the end of the analysis.
Because number one, for Petitioners like these who have no money to
invest in this type of project, it's not a viable remedy to go for a bond,
because bonds are mandatory and the amount is discretionary, but for a
multimillion dollar project, how could a court set a nominal bond?

Addressing the Mootness Doctrine Respondent MVHS stated in reply:
Respondent MVHS: I would like to start with the mootness issue because I take great issue
with the representations Mr. West has made indeed stating to your Honor
that the Respondents have acted in bad faith. There is absolutely no basis
for this. This proceeding was commenced on May 9, 2019. We filed a
Motion to Dismiss it, as not ripe, and fully briefed that Motion by June
2019. Oral argument was scheduled October 31, 2019, (by Judge
Mackey) that wasn't anything we did, Judge. In the meantime, the
Planning Board issued Final Site Plan Approval on September 19, 2019.
The time to challenge that had passed...and we don't know why the
Petitioners didn't amend their Petition at that time, within the time frame
to challenge that, which is the first time we could put a shovel in the
ground. But they didn't.
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Court:

And that wasn't because of bonding or anything? In other word's they
could have challenged Final Site Plan Approval.. without posting a bond?
Respondent MVHS: Absolutely Judge. In fact, they tried to in November after the oral
argument. Mr. West talks about that we made a Motion for permission to
appeal in the Third Department — that caused no delay whatsoever in this
proceeding because they did not stay this proceeding...we did nothing to
delay this. And at all times through this process, once that Final Site Plan
Approval was given, they had every opportunity to go to the Judge and
say: We want an injunction we want a ruling on the merits. At no time
did they ever move for injunction.
Your honor toured the site.. .and you saw the footprint of the hospital has
been fully cleared, cement has been poured for the foundation, steel has
arrived, this project has moved forward, because it was never
enjoined...this case is essentially moot. And the other reason its moot is
because they never challenged the Site Plan Approval.
This Court opines that, Petitioners failure to seek a preliminary injunction or a stay to
either prevent construction on the Project from commencing or continuing, once the Planning
Board issued Final Site Plan Approval was fatal to their case.
The case law is clear. The most important factor this Court must consider when
reviewing whether a claim is moot, in the context of a construction project, is whether the
Petitioners sought preliminary injunctive relief or a stay in order to preserve the status quo to
prevent construction from commencing or continuing. (Matter ofDreikausen v. Zoning Board of
Appeals of City of Long Beach 98 N.Y. 2d 165, 172 (2002). In addition, it is undisputed that
Respondents had the absolute right to begin construction once they had the Final Site Plan
Approval. There is nothing in this Record to suggest Respondents acted without authority
including to obtain the proper permits. See Citing Neighbors Coalition of Historic Carnegie Hill
v. N.Y. City Landmark Pres Comm

2 N.Y. 3d 727, 728 (2004). Moreover, after considering
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this Court's colloquy during Oral Argument, this Court finds that Respondent MVHS did not
engage in any delay tactics that would amount to bad faith as claimed by the Petitioners. See
Oral Argument, supra. In fact, later in the Oral Argument, Petitioners' counsel stated, "[m]aybe
bad faith is too strong a term; they used every trick in the book zealously representing their
clients." Oral Argument, p. 76. This Court, in evaluating the Mootness Doctrine, must also
consider how far the work has progressed and whether substantially completed work is readily
undone. See el.
At the Project Site visit on August 14, 2020, this Court observed the hospital footprint —
all the buildings previously standing were demolished, site work was extensive, both concrete
footings and steel were in the ground. Respondents claim and it is not disputed that "to date,
Respondent MVHS has expended Fifty-Two Million Dollars ($52,000,000.00) on the Project.
There can be no doubt that it would be a substantial hardship to Respondent MVHS after they
have expended millions of dollars when realistically this demolition work cannot be undone.. .the
Historic and Archeological buildings have been demolished.
This is especially true when Petitioners stood idly by and made no attempt to enjoin
construction during the pendency of this litigation. This nonfeasance, that Petitioners chalked up
to monetary constraints, is unavailing. Moreover, the assumption that Supreme Court would
require a bond in an amount more than they could or wanted to give, was just that, an
assumption. Id. Finally, Petitioners allegation that economic constraints prevented them from
seeking a preliminary injunction is without merit and has been soundly rejected by the Court of
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Appeals. See, Matter of Weeks Woodlands Ass 'n, Inc. v. Dormitory Auth. Of the State of N. Y, 95
A.D. 3d 747, 748 (2012), citing Citineighbors, N.Y. 2d at 727, supra. Importantly, Petitioners
could have avoided the costs associated with obtaining a preliminary injunction had they
challenged the Final Site Plan Approval in a timely manner.8 Although, Petitioners repeatedly
criticized Respondents "bad faith motives" and alleged continued delays "using every trick in the
book", these claims are not substantiated in this Record.
In the final analysis, what Petitioners have seemingly failed to come to grips with is the
fact, that, by failing to seek injunctive relief or a stay from Supreme Court, they themselves are
complicit in this Project having reached its present advanced stage. Matter of Weeks Woodlands
Assn. 95 A.D. 3d at 748. Thus, this Court finds that Petitioners failed to make sufficient efforts
to safeguard their rights and, as a result, this controversy has been rendered moot and must be
and is dismissed.
Petitioners remaining contentions to the extent not specifically addressed herein have
been fully reviewed and found to be without merit.
Conclusion
After thoroughly considering the almost 6,000 pages of this Article 78 Return, the
numerous Memoranda of Law, and Affidavits submitted on behalf of the parties, as well as an

'After Judge Mackey ruled Petitioners could not challenge Final Site Plan Approval, Petitioners did not appeal the
denial of their Motion to the Appellate Division.
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extensive Oral Argument, this Court finds, for the reasons stated above, that the Petition is
dismissed in its entirety.
NOW, therefore, for the foregoing reasons, it is hereby
ORDERED and ADJUDGED, that Petitioners Third Cause of Action is DISMISSED;
and it is further
ORDERED and ADJUDGED, that Petitioners Fourth Cause of Action is DISMISSED;
and it is further
ORDERED and ADJUDGED, that Petitioners Fifth Cause of Action is DISMISSED;
and it is further
ORDERED and ADJUDGED, that the Petition is DISMISSED in its entirety because it
is Moot.
This shall constitute the Decision and Order. The original Decision and Order is returned to
the attorney for the Defendants. All other papers are being delivered by the Court to the County
Clerk for filing. The signing of this Decision and Order does not constitute entry or filing under
CPLR Rule 2200. Counsel is not relieved from the applicable provisions of that rule respecting filing,
entry and notice of entry.
ENTER:
Dated: Octobevg4,2O2O
At Utica, New York.
adette T. Clark
Justic of the Supreme Court
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